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Thus, the courts have refused to hold as within the Act, employees 
engaged in repairing or reconstructing stations, roundhouses, ma- 
chine shops and similar structures 40 or repairing engines and cars 
therein. 41 Employees engaged in such duties as are generally per- 
formed by watchmen, detectives and police officers in protecting and 
guarding property of the carrier, are usually not under the purview 
of the Act, 42 nor . are clerks in the accounting department, ticket 
sellers and other employees of- the general office. 43 Although the 
status of many of these last named employees has not been specific- 
ally passed upon by the Supreme Court, there is little doubt but 
what they will be excluded from the terms of the Act, the policy of 
the courts seeming to be to restrict its application to those whose 
work is a physical contribution to the physical movement of the 
trains. 

Prospective Profits as Damages. — It is rather generally agreed 
that there is nothing inherently objectionable in permitting profits 
to constitute, not only an element of, but often a measure of dam- 
ages. 1 Being the subject of damages, they must conform with the 
general rules in respect of causation and manner of proof. They 
must not be special or remote, except where specifically or reason- 
ably within the contemplation of the parties. 2 But the objection 

"Gallagher v. N. Y. Central R. R. (1917) 180 App. Div. 88, 167 N. 
Y. Supp. 480; Voris v. Chicago M. & St. P. R. R. (1913) 172 Mo. App. 
125, 131, 157 S. W. 835 ; Shanks v. D. L. & W. R. R., supra, footnote 39. 

"LaCasse v. New Orleans T. & M. R R. (1914) 135 La. 130, 64 So. 
1012. 

« Chicago R. I. & P. Ry. v. Industrial Board of Illinois (1916) 273 
111. 528, 113 N. E. 80; Alabama Great Southern R. R. v. Bonner (Ala. 
1917) 75 So. 986. But such persons may under certain circumstances be 
within the Act. Atlantic Coast Line Ry. v. Jones (1913) 9 Ala. App. 499, 
63 So. 693. 

43 Thornton op. cit. §38. 

Un Brigham & Co. v. Carlisle (1884) 78 Ala. 243, at p. 249, the court 
said: "Profits are not excluded from recovery, because they are profits; 
but, when excluded, it is on the ground that there are no criteria by 
which to estimate the amount with the certainty on which the adjudica- 
tions of the courts, and the findings of the jury should be based." And 
quoting from 3 Sutherland, Damages (1st ed.) 157, it continues: "'it is 
more a general truth than a general principle, that a loss of profits is no 
ground on which damages can be given.' " Masterton v. The Mayor 
(N. Y. 1845) 7 Hill 61, 69; Baglev v. Smith (1853) 10 N. Y. 489, 496; 
Gale v. Leckie (1817) 2 Stark. 107; see McNeil v. Reid (1832) 9 Bing. 
*68, *74; Ward v. Smith (1822) 11 Price 19, 26. 

But it seems that some courts think that the very • character of cer- 
tain businesses or acts is such that their profits can never be sufficiently 
■ascertained. Cain v. Vollmer (1910) 19 Idaho 163, 112 Pac. 686 (horse 
racing) ; Smitha v. Gentry (Ky. 1898) 45 S. W. 515 (information lead- 
ing to capture of a criminal). 

2 Fell v. Newberrv (1895) 106 Mich. 542, 64 N. W. 474; Somers v. 
Wright (1874) 115 Mass. 292, 298; Stewart v. Lanier House Co. (1885) 
75 Ga. 582, 598; Vicksburg & M. R. R. v. Ragsdale (1872) 46 Miss. 458, 
478; Walrath v. Whittekind (1881) 26 Kan. 482; Alamo Mills Co. v. 
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peculiarly applicable to the recovery of prospective profits as dam- 
ages is their speculative character. "Speeulativeness," however, may 
be used in two senses, (1) uncertainty as to the fact that the defend- 
ant's act occasioned the plaintiff's loss, and (2) uncertainty as to the 
quantum of that loss. 3 The former requirement is but a reiteration 
of what is necessary to the recovery of damages of any sort, viz.: 
certainty of cause. If this is lacking, there can be no consideration 
of the second requirement. 4 

Having established that the fact complained of is the cause of 
the loss of the prospective profits, the question becomes: how uncer- 
tain, if at all, may the profits be before becoming speculative and, 
consequently, impossible of recovery? It must be premised from the 
very nature of the question, that in any consideration of what profits 
might have been or may be, there is bound to be uncertainty. 5 Real- 
izing this, it has been the policy of the courts to permit of wide 
latitude, both in the exactitude with which profits are established, 
and in the character of the proof admissible for this purpose, if 
there is no doubt of the fact that there is a loss resultant from the 
breach. e 

Difficulty of ascertainment is of itself no obstacle to the recovery 



Hercules Iron Works (1892) 1 Tex. Civ. App. 683, 691, 22 S. W. 1097; 
Pollock & Co. v. Gantt (1881) 69 Ala. 373; Hadley v. Baxendale (1854) 
9 Exch. *341; see Cates v. Sparkman (1889) 73 Tex. 619, 623, 11 S. W. 
846; Richmond & J. v. Dubuque & S. C. R. R. (1875) 40 Iowa 264, 
273-4; Morey v. King (1877) 49 Vt. 304, 313; Rau v. Weyand & Co. 
(1903) 89 App. Div. 200, 8S N. Y. Supp. 916; Wakeman v. Wheeler & 
Wilson Mfg. Co. (1886) 101 N. Y. 205, 4 N. E 264; Devlin v. The Mayor 
(1875) 63 N. Y. 8, 26; 1 Joyce, Damages, §92. 

^Witherbee v. Mever (1898) 155 N. Y. 446, 449, 50 N. E. 58; Cas- 
sidy v. LeFevre (1871) 45 N. Y. 562, 568; Rochester Lantern Co. v. 
Stiles (1892) 135 N. Y. 209, 217, 31 N. E. 1018. 

* Cutting v. Miner (1898) 30 App. Div. 457, 52 N. Y. Supp. 288. The 
defendant broke a contract under which the plaintiff was to receive a cer- 
tain percentage of the receipts from an, as yet, untried play. The court, 
unconvinced that the play would be a success, sent the cause back for 
a new trial, although the jury below had already assessed damages. In 
other words, the court would not permit a consideration of the amount 
of loss, since it had not been proved that there would be any loss at all. 

5 In Wakeman v. Wheeler & Wilson Mfg. Co., supra, footnote 2, the 
court, at p. 209, said: "They (profits) are nearly always involved in 
some uncertainty and contingency; usually they are to be worked out in 
the future, and they can be determined only approximately upon rea- 
sonable conjectures and probable estimates." Bagley v. Smith, supra, 
footnote 1; U. S. Trust Co. v. O'Brien (1894) 143 N. Y. 284, 288-9; 
Stevens v. Amsinck (1912) 149 App. Div. 220, 229, 133 N. Y. Supp. 815. 

6 See opinion of Grover, J., rendered in consultation in Taylor v. 
Bradley (1868) 39 N. Y. 129, as reported in 4 Abb. Ct. of App. Dec. 363, 
at p. 366 : "Profits which would certainly have been realized but for the 
defendant's default are recoverable. . . . It is not an uncertainty as 
to the value of the benefit or gain to be derived from performance, but 
an uncertainty or contingency whether such gain or profit would be de- 
rived at all." 
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of profits as damages by giving them a speculative character. 7 The 
value of a crop that might have been grown, 8 of the privilege of seE-. 
ing newspapers, 9 or of a chance, 10 has been estimated by juries and 
the findings sustained. A further reason for permitting inexacti- 
tude in fixing damages is the entirely salutary doctrine that it is 
better thus, with the burden on the wrongdoer, than to deny all re- 
lief to one entitled to some, simply because the amount cannot be 
definitely named. It has therefore been the policy of the courts to 
uphold any verdict which indicates at least what the plaintiff suf- 
fered, if there has been any evidence which tends to prove this. 11 

With the foregoing in mind, it is natural that a greater ampli- 
tude should be allowed in the method of fixing an amount which 
need not be certain, than would otherwise be the case. This ampli- 
tude takes the form of permitting what will be termed "the method 
of comparison." 

States of fact vary so, that only a general, and then none too 
lucid attempt can be made at an analysis of how to apply the method. 
So much i3 clear though, — that prespective profits may be of two 
kinds: those which might have been and those which may be made, 
and whether it is the one or the other is dependent on whether suit 
is brought before or after the period during which profits are sought 
to be adduced. Now, if suit is brought just before that period dur- 
ing which profits are to be determined, there seems but one menns 
to ascertain what those profits may be, namely, by a computation 
based on what the earnings of the plaintiff or another, similarly sit- 
uated, were, prior to the period in question, through the use of a 
similar thing, and proof that conditions will continue to be similar. 12 

*Cockburn, C. J., in Simpson v. London, etc. Ry. (1876) LR.1 Q. B. 
D. 274, at p. 277, puts it as follows : "As to the supposed impossibility 
of ascertaining the damages, I think there is no such impossibility; to 
some extent, no doubt, they must be a matter of speculation, but that is no 
reason for not awarding any damages at all." 

s Chew v. Lucas (1896) IS Ind. App. 595, 45 N. E. 235 (though the 
court limited its decision to a contract calling for lease of a farm for 
grain rent) ; see, Chan Kiu Sing v. Gordon (1915) 171 Cal. 28, 151 Pac 
657. 

9 Nash v. Thousand Island Steamboat Co. (1908) 123 App. Div. 148, 
108 N. Y. Supp. 336. 

io Chaplin v. Hicks [1911] 2KB. 786, where, because defendant broke 
his contract the plaintiff lost her chance of being a possible 1 out of 4 
to be selected for a theatrical engagement, the appellate court refused to 
set aside a verdict of ilOO. 

11 Stevens v. Amsinck, supra, footnote 5 ; Vicksburg & M. R. R. v. 
Ragsdale, supra, footnote 2; Depew v. Ketchum (1894) 75 Hun 227, 230, 
27 N. Y. Supp. 8; see Dart v. Laimbeer (1887) 107 N. Y. 664, 669, 14 
N. E. 291; Dickinson v. Hart (1894) 142 N. Y. 183, 188, 36 N. E 801; 
Allison v. Chandler (1863) 11 Mich. 542, 555. 

"Nelson v. Davenport (Wash. 1919) 183 Pac. 132; Chappell v. West- 
ern Ry. (1911) 8 Ga. App. 787, 791, 70 S. E. 208; Lavens v. Lieb (1896) 
12 App. Div. 487, 489, 42 N. Y. Supp. 90; Bagley v. Smith, supra, foot- 
note 1, at p. 498; White v. Miller (1877) 71 N. Y. 118, 133; Chew v. 
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If, however, suit is begun immediately after that time during -which 
the plaintiff was to have had the use of something which was to 
have been furnished by the defendant, there is available, in addition 
to the method just noted, still another means, viz.: by a comparison 
with those earnings of the plaintiff or another, which had been made 
possible by the use, during a period similar in time and conditions, 
of something similar to that of which the defendant deprived the 
plaintiff. 13 But besides the last situation noted, there is still an- 
other case in which the problem of what profits might have been 
made, arises. It is the case where the action is commenced after 
both the period in question and a later interval. Not only can the 
aforementioned methods of calculation be used here, but there 
are these further ones: (1) by a comparison between the earn- 
ings of the plaintiff or another, prior and subsequent to the period 
during which the plaintiff was deprived of something by the defend- 
ant, if those times and the things used were similar to the period 
and thing in question ;" or, (2) by a computation based on what the 
earnings of the plaintiff or another similarly situated were, subse- 
quent to the period in question, through the use of a similar thing, 
and proof that conditions had then been similar. 15 

It would seem to follow that the admission of a method leading 
to so many variations would bring with it a corresponding relaxa- 
tion in determining the competency of the evidence necessary to es- 
tablish the facts. 16 The incompetence of expert testimony alone, as 
to the possibility of the arising or continuance of profits, is not 
caused by any inclination to reject the method of comparison, but 
rather, because of an objection, amply approved of, to the way in 
which it would be employed, namely, permitting the expert himself 
to make a comparison which is within the province of the jury. 17 
It is for the expert to testify as to whether certain conditions and 
things are, have been or may be similar, but not to draw any conclu- 
sions from the fact of similarity or dissimilarity. 18 It is because of 

Lucas, supra, footnote 3; Schell v. Plumb (1874) 55 N. Y. 592, where 
damages were computed for failure of the defendant to support the 
plaintiff for life by the use of an annuity table — another application of 
the method of comparison. 

13 Nash v. Thousand Island Steamboat Co., supra, footnote 9; Orbach 
v. Paramount Pictures Corporation (Mass. 1919) 123 N. E. 669; Nelson 
Theatre Co. v. Nelson (1913) 216 Mass. 30, 35, 102 N. E. 926. 

14 Orbach v. Paramount Pictures Corporation, supra, footnote 13; 
Dickinson v. Hart, supra, footnote 11. 

15 Stevens v. Amsinck, supra, footnote 5, at p. 230. It would seem 
that in Cramer v. Grand Rapids Show Case Co. (1918) 223 N. Y. 63, 
119 N. E. 227, the method was recognized, but proof was insufficient 
to establish similarity of conditions during the period in question and a 
later time because of the newness of the business. 

16 See Dart v. Laimbeer, supra, footnote 11, at p. 669. 

"Lincoln v. Saratoga & Schenectady R. R. (N. Y. 1840) 23 Wend. 
425, 431-2; Norman v. Wells (N. Y. 1837) 17 Wend. 136, 161-2. 

18 Nelson Theatre Co. v. Nelson, supra, footnote 13 ; Neal v. Jefferson 
(1912) 212 Mass. 517, 99 N. E. 334 (semble). 
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the difficulty of making an adequate comparison that profits of a 
new enterprise are generally held to he too speculative, 19 while those 
of an established business are more readily allowed. 20 And, of 
course, there are those cases wherein, although there seemed to be 
no very good method of computation, yet the court left, undisturbed, 
the damages awarded. 21 

In view of this leniency of treatment, the case of Broadway Pho- 
toplay Oo. v. World Film Corporation (1919) 225 F. T. 104, 121 N. 
E. 756, is rather surprising. The defendant broke its contract to 
furnish the plaintiff with first run feature films one day a week for 
a year. To establish what profits had been lost, the plaintiff was 
permitted to introduce evidence of varying earnings from other first 
run feature films exhibited by itself, prior and subsequent to the 
year, and evidence of the rise of profits in other theatres because of 
the running of that sort of picture. The trial court found for the 
plaintiff and the Appellate Division affirmed. The Court of Ap- 
peals, never questioning but that there was a loss of profits, but on 
the grounds that the evidence of what the plaintiff's previous and 
subsequent earnings were, showed no normal rate of profits, and that 
no comparison could be made with other theatres in sections of the 
city, dissimilar to the plaintiff's, held such evidence inadmissible, 
reversed judgment and granted a new trial. The production of a 

'» Kenny v. Collier (1887) 79 Ga. 743; see Benyakar v. Scherz (1905) 
103 App. Div. 192, 92 N. Y. Supp. 1089. 

In Todd v. Keane (1896) 167 Mass. 157, 45 N. E. 81, and Cutting v. 
Miner, supra-, footnote 4, the court did not deny the legitimacy of using 
the method of comparison in a new enterprise, but failed to find suffi- 
cient similarity of conditions. In Moss v. Tompkins (1S93) 69 Hun 
288, 23 N. Y. Supp. 623, aff'd. (1895) 144 N. Y. 659, 39 N. E. 858, it was 
held that there could be no recovery of prospective profits of a play that 
was about to be produced and intimated that had "stars" been in the 
cast, there might have been a belter basis of reckoning. Cf. though, 
Broadway Photoplay Co. v. World Film Corporation (1919) 225 N. Y. 
104, 121 N. E. 756, where defendant failed to furnish motion picture 
films of "stars," and yet recovery was denied. 

However, in Crittenden v. Johnston (1896) 7 App. Div. 258, 40 N. Y. 
Supp. 87, the opinion of an expert as to the earnings of similar enter- 
prises was received and prospective profits recovered in a new busi- 
ness. And Gale v. Leckie, supra, footnote 1, allowed recovery of pros- 
pective profits from the publication of a new book. . . . These shad- 
ings of decisions illustrate the quickness of the court, even in new enter- 
prises, to permit recovery if some basis of comparison, moderately trust- 
worthy, is afforded. 

2" Brady v. Erlanger (App. Div. 1919) 61 N. Y. L. J. 1277; More v. 
Knox (1900) 52 App. Div. 145, 150, 64 N. Y. Supp. 1101, aff'd. (1901) 
169 N. Y. 591, 62 N. E 1098; Snow v. Pulitzer (1894) 142 N. Y. 263, 270, 
36 N. E. 1059 ; Bagley v. Smith, supra, footnote 1 ; Dart v . Laimbeer, 
supra, footnote 11; Dickinson v. Hart, supra, footnote 11. 

21 Chaplin v. Hicks, supra, footnote 10 ; Gagnon v. Sperry & H. Co. 
(1910) 206 Mass. 547, 92 N. E. 701. 

As to the application of the rule to various kinds of contracts and 
torts, see 1 Sedgwick, Damages (9th ed.) §§179-200, and 1 Joyce, Dam- 
ages, §235. 
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new spoken play differs vastly from the first exhibition of a moving 
picture. The success of the former is attributable to the quality of 
the play itself, the actors, theatre and author, and is measured by its 
ability to continue to draw large houses. The first run feature film, 
because of the presence of a "star" and the fact of newness, is almost 
sure to attract the admirers of that particular "star" (and there are 
many of them), together with the regular devotees of the moving 
picture, for at least the first exhibition of that picture — quite irre- 
spective of its quality. Since it was for but one day's exhibition 
that the plaintiff had contracted, the jury did have a real reason for 
finding that the first run films would bring more people to the plain- 
tiff's theatre for those days, and by that standard, were more profit- 
able. The court might well have permitted the judgment to stand, or 
at the worst, reduced it, since the jury had been able from the facts, 
meagre though they might have been, to arrive at an estimate which 
was not considered excessive. In so doing, it would, it is submitted, 
have been more in accord with its own previous commendable deci- 
sions. 22 

The Interest op a Partner in Partnership Property Under 
the Uniform Partnership Act. — The wider adoption by our State 
legislatures of the Uniform Partnership Act, renders the case of 
Hall's Estate (1919) 28 Pa. Dist. Rep. 312, recently decided by the 
Pennsylvania District Court, of more than usual interest. Upon 
the death of A, his partner, B, in the exercise of the option conferred 
by the articles of partnership to continue the business as his own, 
paid A's administrator a sum in cash for A's interest in the firm, 
including A's share of the proceeds of the sale of land conveyed to 
A and B as co-partners. Upon an accounting, the distributees 
claimed that A's widow was entitled to dower only, in so much of 
this sum as accrued from the sale of the partnership land. But 
under sections 25 and 26 of the Uniform Partnership Act, it was 
held that the proceeds of the land were to be distributed as person- 
alty, the widow being entitled to her share absolutely, as distributee. 

The rule here applied has obtained in England both previous to, 1 
and under, the Partnership Act, 1890. 2 It is a rule calculated to 
carry out the expectations of business men who subject assets to the 
risks of a partnership enterprise, that a partner has substituted for 
the actual enjoyment of such assets, whether lands or chattels, a 
claim to the use of their proceeds, postponed until the termination 
of the enterprise and contingent upon its success. For purposes of 
descent and distribution, this expectation is fulfilled in law by apply- 
ing to a partner's rights, privileges, powers, and immunities in 
partnership assets of all kinds, the rules ordinarily applied to choses 
in action. 

22 Crittenden v. Johnson, supra, footnote 19 ; Nash v. Thousand Island 
Steamboat Co., supra, footnote 9. 

iAtty. Genl. v. Hubbuck (1884) 13 Q. B. Div. 275. 
2 Partnership Act (1890) §22. 



